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In the Court of Appeals of the District of Columbia. 


U. S. ex Rel. Henry D. Phillips, Appellant, ) 

m V No. 1114. 

Ethan A. Hitchcock , Secretary of the Interior, et al. j 


a Supreme Court of the District of Columbia. 


United States ex Rel. Henry D. Phillips, ' 

Petitioner, 

Ethan A. Hitchcock, Secretary of the In- ^ " sa 44668. At Law 
terior, and H. Clay Evans, Commissioner 
of Pensions, Respondents. 


United States of America, 

District of Columbia , 

Be it remembered that in the supreme court of the District of 
Columbia, at the cit} T of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 



1 Petition for Mandamus. 

Filed May 8, 1901. 

In the Supreme Court of the District of Columbia. 

To the honorable the supreme court of the District of Columbia: 

The petition of Henry D. Phillips, of full age, a citizen of the 
United States, residing in the city of Washington, in said District of 
Columbia, respectfully shows that he is a person appearing of record 
in the office of the Secretary of the Interior as having complied with 
the requirements of the regulations prescribed by said Secretary for 
the recognition of attorneys or agents for claimants before the De¬ 
partment of the Interior, and is therefore and thereby authorized 
to prosecute any claim for pension before the Pension Bureau, in 
accordance with the rules and regulations of said Interior Depart¬ 
ment, and was so entitled on September tenth, eighteen hundred 
and ninety-eight, and for a long time prior thereto; that your peti¬ 
tioner, on September tenth, eighteen hundred and ninety-eight, as 
attorney for John Gale, father of Ralph Gale, Troop B, 6 U. S. 
cavalry, filed a declaration for a dependent father’s pension for said 
John Gale in the office of the Commissioner of Pensions, as pro- 
1— 1114 a 
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vided by acts of Congress granting pensions to dependent relatives ; 
that the said Ralph Gale, who was a soldier in the United States 
service in the Spanish-American war, departed this life on or about 
the sixteenth day of August, eighteen hundred and ninety-eight, 


from disabilities incurred in the said service in said war; that the 


aforesaid declaration for a father’s pension on behalf of the said 
John Gale was made and filed to procure the benefits of the 
grant of a pension under section 4707 of the Revised Statutes of the 
United States, the only act granting pensions to dependent rela¬ 
tives; that in and by virtue of the provisions of the fourth 
2 section of the act of Congress entitled “An act relating to 
claim agents and attorneys in pension cases,” approved 
July 4, 1884, it is provided that the attorney of record in the prose¬ 
cution of the case (pension) may cause to be filed with the Commis¬ 
sioner of Pensions duplicate articles of agreement, setting forth the 
fee agreed upon by the parties, which fee, by the third section of 
said last-mentioned act, shall not exceed twenty-five dollars, and the 


fee, in any case, is to be paid said attorney upon the allowance of 
the Commissioner of Pensions, and which he shall direct to be paid 
to the attorney; that on the day of the filing of said declaration for 
pension, to wit, September tenth, eighteen hundred and ninety- 
eight, your petitioner filed duplicate articles of agreement, for a fee 
of twentv-five dollars, in said case of said John Gale, in the Bureau 


of Pensions, in accordance with the third and fourth sections of the 


act of Congress last aforesaid, which said articles of agreement were 
in the form provided by said act of Congress, and were duty exe¬ 
cuted in accordance with its provisions; that on October twentieth, 
nineteen hundred, a certificate of pension, No. 501,518, was issued 
to the said John Gale by the Commissioner of Pensions, and which 


purports to have been issued under and by virtue of the provisions 
of the first section of the act of Congress entitled “An act granting 
pensions to soldiers and sailors who are incapacitated for the per¬ 
formance of manual labor, and providing for pensions to widows, 
minor children and dependent parents,” approved June 27th, 1890; 
that by section 4 of said act of June 27th, 1890, it is, among other 
things, provided that the sum of ten dollars shall be payable upon 
the order of the Commissioner of Pensions by the pension agent 
making payment of the pension allowed to the attorney engaged 
in preparing, presenting, or prosecuting any claim under the 
provisions of said act for services in preparing, pre- 
3 senting, or prosecuting such claim; that after the grant 
of said pension to said John . Gale, as aforesaid, and as¬ 
suming, erroneously and illegally, to act in the premises under the 
4th section of said act of June 27th, 1890, the said Commis¬ 


sioner of Pensions certified and ordered paid a fee of ten dollars to 
your petitioner for his services as attorney in prosecuting said pen¬ 
sion claim; that subsequently, and on March fourteenth, nineteen 
hundred and one, your petitioner filed in the office of the Secretary 
of the Interior an appeal from said certification and order of said 
Commissioner of Pensions of said fee of ten dollars to your peti- 
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tioner for his services in prosecuting said pension claim, setting 
forth that he was entitled to an allowance of a fee of twenty-five 
dollars, in accordance with said articles of agreement, under the act 
of Congress approved July 4th, 1884, aforesaid, and contending fur¬ 
ther that said pension to said .John Gale should have been allowed 
under the provisions of section 4707 of the Revised Statutes afore¬ 
said, instead of under section 1 of said act of June 27th, 1890, afore¬ 
said ; that thereafter, and on April twenty-seventh, nineteen hun¬ 
dred and one, said Secretary of the Interior decided said appeal 
adversely to your petitioner, holding that “ his (petitioner’s) con¬ 
tention is not in point. The fact is, that pension has been allowed 
under the provisions of the first section of the act of June 27th, 
1890. Whether right or wrong, the action of the bureau in a merit 
claim cannot be reviewed upon appeal from its action in the matter 
of fee,” and concluding that the action of the Commissioner of Pen¬ 
sions in denying said fee of twenty-five dollars to your petitioner 
should be affirmed. 

Your petitioner shows that he has been advised and believes, and 
therefore charges, that there is no authority in law for granting a 
dependent parent’s pension under said act of June 27th, 1890, but 
that the right to pension of dependents is derived from the provis¬ 
ion of said section 4707 of the Revised Statutes of the United 
4 States, and that said last-mentioned section alone fixes the 
rate of pension and is the granting act, and that the only 
regulation by act of Congress relative to attorneys’ fees for prosecut¬ 
ing pension claims under said section 4707 of the Revised Statutes 
aforesaid is the said act of Congress approved July 4th, 1884, afore¬ 
said, and that therefore the provisions relating to attorneys’ fees in 
pension cases in section 4 of said act of June 27th, 1890, has no ap¬ 
plication whatever to the cases of any applicants for dependent par¬ 
ent’s pension prosecuted and granted either prior or subsequent to 
said date of June 27th, 1890, and particularly has no application to 
the fee of your petitioner as the attorney of record for said John 
Gale in his application for dependent parent’s pension, as afore¬ 
said. 

Your petitioner therefore respectfully prays that a writ of man¬ 
damus may issue out of and under the seal of this honorable court, 
to be directed to the Honorable Ethan A. Hitchcock, Secretary of 
the Interior, and the Honorable H. Clay Evans, Commissioner of 
Pensions, commanding and enjoining him, the said Secretary of the 
Interior, to grant the prayer of your petitioner’s said petition of ap¬ 
peal aforesaid, and commanding and enjoining him, the said Com¬ 
missioner of Pensions, to certify and order paid, according to the 
course and practice of the Pension Bureau, the fee of twenty-five 
dollars provided for in your petitioner’s said articles of agreement, 
made between him and the said John Gale, and dulv filed in the 
office of the Commissioner of Pensions aforesaid, or such part thereof 
as remains unpaid (ten dollars thereof having been paid upon the 
certification and order of said Pension Commissioner upon the 
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issue of said pension certificate); and your petitioner, as in duty 
bound, will ever pray, &c. 

HENRY D. PHILLIPS, 

Attorney pro Se. 

E. R. WALKER, Of Counsel. 

5 District of Columbia, ss : 

Henry I). Phillips, the above-named petitioner, being duly sworn 
according to law, on his oath says that lie has read over the fore¬ 
going petition and knows the contents thereof, and that the facts, 
matters, and things therein stated are true, to the best of his knowl¬ 
edge, information, and belief. 

HENRY D. PHILLIPS. 

Sworn and subscribed before me this 8th dav of May, 1901. 

J. R. YOUNG, Clerk, 

By AY. E. WILLIAMS, Ass’t Clerk. 


6 Return to Rule to Show Cause. 

Filed May 27, 1901. 

In the Supreme Court of the District of Columbia. 

United States ex Rel. Henry D. Phillips,^ 

Petitioner, 

tj ri n vs ' • • f r> • At Law. No. 44068. 

H. Clay Evans, Commissioner ot Pensions, 

and Ethan A. Hitchcock, Secretary of the 

Interior. 

Return to rule to show cause. 

Now come the above-named defendants and for their return to the 
rule to show cause heretofore on the 8th day of May, 1901, issued, 
respectfully state: 

1. They admit the allegations in said petition that the petitioner, 
Henry D. Phillips, appeared of record as an attorney for the claim¬ 
ants before the Department of the Interior and was entitled to pros¬ 
ecute the claim for pension hereinafter referred to on September 10, 
1898. 

2. They admit that on September 10,1898, said petitioner, as attor¬ 
ney for John Gale, father of Ralph Gale, Troop B, 6th United States 
cavalry, filed a declaration for a dependent father’s pension for said 

John Gale in the office of the Commissioner of Pensions. 

7 3. They admit that said Ralph Gale, who was a soldier in 
the United States service in the Spanish-American war, de¬ 
parted this life on or about the 16th day of August, 1898, from dis¬ 
abilities incurred in the said service in said war; but they deny 
that the aforesaid John Gale, upon the evidence filed by the peti¬ 
tioner in said Pension Office to secure said dependent father’s pen- 
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sion, was entitled to a pension under section 4707 of the Revised 
Statutes of the United States, and aver that under the evidence 
supplied to the said Pension Office by said petitioner in his prose¬ 
cution of said claim the said John Gale was entitled to a pension 
only under section 4707, as aforesaid, as amended by the act of 
Congress of June 27, 1890. 

4. These defendants also admit that on the day of the filing of 
said declaration for pension said petitioner filed duplicate articles 
of agreement for a fee of $25 in said case of John Gale in the Bu¬ 
reau of Pensions ; but they deny that under the evidence aforesaid 
said petitioner brought the facts of said case within the terms of 
said section 4707, under which he would have been entitled to a fee 
of $25. 

5. These defendants also admit that on October 20,1900, certificate 
of pension No. 501,518 was issued to the said John Gale by the Com¬ 
missioner of Pensions under and by virtue of section 4707 as amended 
by the act of Congress approved June 27, 1890; and they further 
aver that under the terms of section 4 of the said act of June 
27,1890, said petitioner was entitled to a fee of $10 for his services 
in preparing, presenting, and prosecuting said claim, which said fee 
was certified by said Commissioner of Pensions and ordered paid to 
petitioner. 

6. And these defendants further admit that the petitioner filed 

in the office of the Secretary of the Interior an appeal from 
8 said certification and order of said Commissioner of Pensions 
of the said fee of $10 to petitioner for his said services, setting 
forth as a ground for said appeal that he was entitled to an allow¬ 
ance of the fee of $25, and contending further that said pension to 
said Gale should have been allowed under the provisions of section 
4707 aforesaid, instead of under the provisions of said section 4707 
as amended by the act of June 27, 1890, and they further admit 
that said Secretary of the Interior decided said appeal adversely to 
the petitioner on the grounds set forth in said petition. 

7. And said defendants further aver that they are advised that 
the action of the said Secretary of the Interior and of the said Com¬ 
missioner of Pensions in so deciding adversely to petitioner’s con¬ 
tention is not reviewable by this court in these proceedings, and 
they crave the benefit of this averment in their answer as if the 
same had been taken advantage of by demurrer to the said petition. 

Wherefore, having fully answered said rule, these defendants pray 
to be discharged, and that said petition may be dismissed with 
proper costs. 

II. CLAY EVANS, 

Commissioner of Pensions. 

ASHLEY M. GOULD. 

I, H. Clay Evans, on oath, say that I have read the foregoing re¬ 
turn of myself and know the contents thereof; that the facts therein 
stated of my own knowledge are true, and that those stated on infor¬ 
mation and belief I believe to be true. 


H. CLAY EVANS. 
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Subscribed and sworn to before me this 21st day of May, A. D. 
1901, and I certify that the contents of the affidavit were fully made 
known to the affiant before signing and swearing. 

[seal.] C.‘C. STO OFFER. 
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Replication. 


Filed June 1, 1901. 


In the Supreme Court of the District of Columbia. 


United 


States ex Rel. Henry D.' 
Phillips, Petitioner, 


■vs. 

H. Clay Evans, Commissioner of 
Pensions, and Ethan A. Hitchcock, 
Secretary of the Interior, Respond- 


V 


ents. 


At Law. No. 44608. On Pe¬ 
tition for Mandamus, &c. 
Replication. 


And the said petitioner, Henry D. Phillips, as to the answer and 
response of the said respondents to the rule to show cause herein, 
comes and says that the said petitioner, b} T reason of anything by the 
said respondents in the said response alleged, ought not to be barred 
from having a writ of mandamus issued out of and under the seal 
of this honorable court, to be directed to the said respondents, 
therein and thereby commanding and enjoining them as in and by 
his said petition in that behalf prayed for, because he says that the 
said John Gale, upon the evidence filed by said petitioner in said 
Pension Office to secure said dependent father’s pension, was entitled 
to a pension under section 4707 of the Revised Statutes of the United 
States, and not under said last-mentioned section as amended by 
any act of the Congress of the United States, and because under the 
evidence aforesaid the said petitioner brought the facts of the case 
of the said John Gale within the terms of said section 4707 of the 
Revised Statutes of the United States aforesaid, and because this 
court in these proceedings has the jurisdiction, power, and authority 
to grant the said petitioner the relief prayed for by him in and by 
his said petition. 

10 Wherefore your petitioner prays judgment, and that he 

may have the said writ of mandamus awarded to him, as 
praved for in and by his said petition. 

HENRY I). PHILLIPS, 

Attorney pro Se. 

State of New Jersey, ( 

County of Mercer, ( SS ' 

Henry D. Phillips, the above-named petitioner, being duly sworn 
according to law, on his oath says that he has read over the fore¬ 
going replication and knows the contents thereof, and that the facts, 
matters, and things therein stated are true, to the best of his knowl¬ 
edge, information, and belief. 

HENRY D. PHILLIPS. 
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Sworn to and subscribed before me this 31st day of May, 1901. 

W. F. CLEMMER, 

[notarial seal.] Notary Public, New Jersey. 


11 Supreme Court of the District of Columbia. 

Friday, June 14, 1901. 

Session resumed pursuant to adjournment, Hon. H. M. Clabaugb, 
justice, presiding. 


United States ex Eel. Henry D. Phillips," 

Petitioner, 

Ethan A. Hitchcock, Secretary of the Interior, 
and H. Clay Evans, Commissioner of Pen¬ 
sions, Respondents. j 


No. 446G8. Law. 


This cause came on to be heard upon the petition for a writ of 
mandamus, the rule to show cause issued thereon, the return of the 
respondent- thereto, and all other the proceedings herein, was argued 
by counsel for the respective parties, and submitted to and considered 
by the court. It is thereupon, this 14th day of June, 1901, adjudged 
and ordered that the rule to show cause herein be discharged ; that 
the prayers of said petition be denied and said petition dismissed at 
the cost of the petitioner. 


12 


Appeal by Relator, See. 

Filed July 2, 1901. 

In the Supreme Court of the District of Columbia. 


United States ex Eel. Henry D. Phillips, ' 

Petitioner, 

H. Clay Evans, Commissioner of Pensions, (A 
and Ethan Allen Hitchcock, Secretary of 
the Interior. 


No. 44GG8. 


The clerk of said court will enter an appeal to the Court of Ap¬ 
peals of the District of Columbia on behalf of Henry D. Phillips 
from the final order and judgment entered June 14th, 1901. 
Washington, July 2, 1901. 

HENRY D. PHILLIPS, 

Attorney pro Se. 

Citation and bond on appeal waived. 

Washington, Julv 2nd, 1901. 

ASHLEY M. GOULD, 
Attorney for H. Clay Evans. 
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18 Supreme Court of the District of Columbia. 

United States of America, \ 

District of Columbia, j 

I, John R. Young, clerk of the supreme court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 1 to 
12, inclusive, to be a true and correct transcript of the record, as 
prescribed by rule 5 of the Court of Appeals of the District of Co¬ 
lumbia, in cause No. 44(368, at law, wherein United States ex rel. 
Henry I). Phillips is petitioner and Ethan A. Hitchcock, Secretary 
of the Interior, et al. are respondents, as the same remains upon the 
files and of record in said court. 

In testimony whereof I hereunto subscribe 
Seal Supreme Court my name and affix the seal of said court, at 
of the District of the city of Washington, this 10th day of July, 
Columbia. A. D. 1901. 

JOHN R. YOUNG, Clerk. 


14 In the Supreme Court of the District of Columbia. 


United States ex Eel Henry D. Phillips, ' 

Petitioner, 

vs. 

H. Clay Evans, Commissioner of Pensions, f 
and Ethan A. Hitchcock, Secretary of the | 
Interior, Respondents. J 


At Law. No. 44668. 
On Petition for 
Mandamus, Ac. 


Stipulation. 

The parties hereto do hereby stipulate that the following papers 
admitted as evidence in argument before the supreme court shall 
be printed as part of the record and as admitted facts in the cause, 
to wit: 

The declaration for pension filed by John Gale. 

Articles of fee agreement. 

John Gale’s affidavit executed Dec. 23, 1899. 

“ “ “ July 27, 1900. 

Martin Keegan’s affidavit executed Jan. 24, 1900. 

Aug]urn’s affidavit executed Jan’y 24, 1900. 

Abstract from brief face made in Pension Bureau. 

ASHLEY M. GOULD, 
Attorney for H. Clay Evans. 
II. D. PHILLIPS, 

Attorney pro Se. 

July 2, 1901. 
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15 Declaration for an Original Pension of a Father or Mother . 


This must be executed before a court of record or some officer 
thereof having custody of the seal. 


State of New Jersey, 
County of Mercer , 


ss 


4 > 


On this — day of-, A. D. 18—, personally appeared before 

me-, of the-, a court of record within and for the county 

and State aforesaid, John Gale, aged sixty years, who, being duly 
sworn according to law, makes the following declaration in order to 
obtain the pension provided by acts of Congress granting pensions 
to dependent relatives: 

That he is the father of Ralph Gale, who enlisted in the name 

of-, at Trenton, N. J., on the — day of May, A. D. 1898, in 

Troop B, of Sixth cavalry, N. J., in the war with Spain of 1898, w r ho 
died at Fort Thomas, Kentucky, August 16th, 1898, of typhoid 
fever. He contracted typhoid fever from exposure and hardships 
and died, at same as above stated, on the 16th day of August, A. D. 
1898, who bore at the time of his death the rank of private in Troop 
E, 6th N. J. Cav. 

That the said son did not le/£ any widow nor child under sixteen 
years of age surviving; that the said declarant was married to the 
mother of said son at Ireland, on the 4th day of September, A. D. 

1862, by Reverend E. Townsend; that he was wholly de- 
16 pendent upon said son for support; that the mother of said 
son died at Trenton on the 2nd day of September, A. D. 1866; 
that there were surviving at date of soldier’s death his brothers 
and sisters, who were under sixteen years of age, as follows: None. 

That he has not heretofore received or applied for pension. No 
previous application; that — not aided or abetted the rebellion, 
and that declarant hereby appoints, with full power of substitution 
and revocation, Henry D. Phillips; of Trenton, New Jersey, true and 
lawful attorney to prosecute his claim; that his residence is number 
645 Center street, and his post-office address is 645 Center street, 
Trenton, N. J. 

JOHN GALE. 

(Marked.) 

Att’y filed. 

[Seal U. S. Pension Office, Sep. 13, 1898.] 

Duly executed according to law, September 10th, 1898. 


17 Articles of Agreement. 

Whereas I, John Gale, father of Ralph Gale, Troop B, 6th U. S. 
cavalry, war of 1898 having made application for pension under 
the laws of the United States, 

Now this agreement witnesseth, that for and in consideration of 

2—1114a 
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services done and to be done in the premises, I hereby agree to allow 
my attorney, Henry D. Phillips, the fee of twenty-five dollars, which 
shall include all amounts to be paid for any services in the further¬ 
ance of said claim; and said fee shall not be demanded by or pay¬ 
able to my said attorney, in whole or in part, except in case of the 
granting of my pension by the Commissioner of Pensions, and then 
the same shall be paid to him in accordance with the provisions of 
sections 4768 and 4769 of the Revised Statutes, U. S. 

JOHN GALE. 

his 

WILLIAM x DONNELLY. 

mark. 

Witnesses: 

M. D. BROWN. 

M. L. BROWN. 

PATRICK GRIBBINS. 

(Duly executed before a notary public.) 

(Commissioner of Pensions’ approval.) 

[Seal U. S. Pension Office, Sep. 13, 1898.] 

18 Affidavit of John Gale. 

Executed before notary public Dec. 23, 1899. 

* * * That I possess no property of any kind ; that I have no 

income from any source per month or year since September 13th, 
1898, and that there is no person or persons legally bound to support 
me since September 13th, 1898. * * * 

JOHN GALE. 

Also claimant’s affidavit, executed July 27, 1900. 

I am the above-named claimant. I never served in the military 
or naval service of the United States. I have not earned anvthinsr 
since September 13, 1898. I am disabled by rheumatism and 
crippled hand caused by accident. I cannot give testimony of em¬ 
ployer because I have not been employed by any one. I refer the 
department to affidavit of Martin Keegan and William Angelum, 
filed May, 1900. 

JOHN GALE. 

19 Affidavit of Martin Keegan & William Anglum. 

Executed Jan’y 24, 1900. 

That I have known and been well acquainted with the above- 
named claimant for the past thirty-seven years or ever since they 
came to this country in March, 1863, and also with his deceased wife, 
and that they were always recognized as man and wife in the com- 
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munity in which they lived ; that they raised a family of children 
who bore the family name; that the said claimant was always and 
is at the present time recognized by me as the father of Ralph Gale, 
deceased; that I knew Ralph Gale, deceased, from childhood and 
do certify that he was never married; that to my knowledge the 
above-named claimant has been incapacitated for the performance 
of manual labor in 1898 and since September 13, 1898; that he is 
troubled with the effects of rheumatism, — which I have often heard 
him complain ; also an injury to left hand caused by an accident 
while working in wire mill owned by the Trenton Iron Company, 
Trenton, N. J., about six years ago, causing the loss of the second 
finger of left hand and contracting the cords of the other fingers, 
leaving the hand absolutelv useless, and can sav that he has been 
totally disabled from the performance of manual labor on account 
of above-said disabilities; that during my acquaintance with claim¬ 
ant he has been a man of good, sober, and peaceable habits; that 
the claimant possesses no property of any kind nor has he owned 
any since September 13, 1898, or in the year 1898 ; that this state¬ 
ment is true, as I have known the above-named claimant ever since 
he lived in the city, which is about thirty-seven years, and have lived 
in the same neighborhood during the above number of years; also 
was well acquainted with his whole family. 

20 That I, William Angalum, do certify that I have heard the 
above statement read made bv one Martin Keegan, and cer- 

tify that it is correct or true in every particular; that when the 
said claimant and wife came to this country he came direct to 
Trenton, N. J., and lived with me several years before they went to 
keeping house. 

21 Brief face shows: “War with Spain under section 4707 
R. S., amended by act June 27,1890.” 

Approved for admission. 

Origin of death in service accepted. “ Section 4707 R. S., amended 
by act of June 27, 1890.” 

i 

Endorsed on cover: District of Columbia supreme court. No. 
1114. U. S. ex rel. Henry D. Phillips, appellant, vs. Ethan A. Hitch¬ 
cock, Secretary of the Interior, et al. Court of Appeals, District of 
Columbia. Filed Jul- 16, 1901. Robert Willett, clerk. 



